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When Job-Testing ‘Fairness’ Is N othing but a Quota

By LinpA S. GOTTFREDSON
Supporters of the recently vetoed 1990
civil rights bill indignantly deny it was a
quota bill. But the legislation would, in
fact, have imposed quotas to a far greater
extent than even its most ardent critlcs re-
alized.

The problem:is a. redefinition of “‘test

fairness” embedded not in the bill itself,
but in its legislative history. This radical
redefinition in: the Senate Labor Commit-
tee's. '*Explanation “of the- Legislation,”
written in June, is the same one used ear-
lier this year when the Equal Employment

Opportunity Commission quletly flled suit

against at least five Fortune 500 companies
for not using dlsguised quotas for. test re-
sults. :

In internal | memos, the EEOC acknow}-
edged that the employment tests It chal-
lenged are not blased against blacks. It
also acknowledged that they are job-re-
lated. The employers had thus met the
EEOC's first requirement for demonstrat-
Ing business necessity, as codified in. its

Uniform Guidelines on Employee Selection-

Procedures. The commisston ‘charged, in-
stead, that the employers had.failed a sec-
ond requirement of the guidelines: Compa-
nies will fail the business necessity test if
plaintiffs can show that an *‘alternative”
procedure Is avallable that. is comparably
job-related but has less adverse impact on
minority hiring:

What ‘‘alternative”” had these Fortune

900 companles overlooked? 'The EEOC
pointed not to a different test, but to a :

race-conscious procedure for scoring the
challenged tests.

Specifically, the test scores of black and
Hispahic job applicants would be raised
according to a formula that gives them
bonus points based largely on the size of
the average test score difference between
black (or Hispanic) applicants and *‘oth-
ers” (mostly whites and Aslans). By this
formula, the worse the black (and His-
panic) applicants perform as & group, the

. ‘more bonus points they all individually re-

ceive, Typically, blacks scoring at the 16th
and 50th percentiles, for example, woyld
be boosted to the 46th and 82nd, respec-
tively. -

Such race-consclous “performance-
based score adjustments” ~which violate;
rather than honor, the principle of merit—

* come disguised by a pseudo-scientific ra-

tionale: On any existing test, some job ap-
plicants whose low test scores predict they
will be poor workers would, If hired, actu-
ally turn out to be good workers (defined
as performing above some minimally ac-
ceptable level.on the job). When these pre-
diction_errors occur disproportionately
among blacks and Hispanics as a group,
the rationale continues, race-based score
udjustments are needed. :

No test can predict job performance

pe,rfect‘ly (though job-related tests gener-

ally produce fewer errors than other selec- -
tion procedures do). Individual applicants

of any race with the same low test scores
have the same risk of being mispredicted
as poor workers. No one, of course, has
suggested that the scores of low-scoring
whites or Aslans be adjusted.

The EEQOC's chief psychologist, Donald

Schwartz, clalms in a memo that “‘the Uni-

, always -be

form Guidelines . . . address only the need
to ensure the falr use of selection proce-
dures, not the unblased use of these proce-
dures.”” What matters now, in other words,
are equal results, not race-neutral treat-
ment.

This radical redeflnltlon of falrness

turns the traditional definition on its head,
" because it requires bias against whites in

order to achfeve “fairness’ toward minori-
tles. By the “performance-based score ad-
Jjustment” standard, an unbiased test will
“unfair" . whenever racial
groups differ in argrage test scores. More
to the polnt. because ractal differences

_show up on most’ unblased job-related
" tests,  virtually all' unblased job-related:
tests will be “unfalr” by the new definl--
tion. Proceditres that passed the old stan-

dard cafi be guaranteed to flunk the new

" standard whenever they have adverse im-:

pact—which they usually do.

In one sense the EEOC's *‘new" defini-
tion Is not new. Many test experts rejected
it more than a decade ago for being a
quota system as well as technically flawed,
When the theory was resurrected a year
ago by a committee of the Natlonal Acad-

emy of Sclences to justify the.use of race- -
~ based score adjustments by state employ-
ment agencles for making job referrals,

leading test experts labeled it “rhetorical

camouflage,”’ ““'statistical  legerdemain,”

“race-norming’ and an '‘intellectually dis-
honest” effort to support raclal prefer-
ences in hiring.

The EEOC has selzed upon thIs discre-
dited definition of fairness to create the 1l
lusion that unbiased job-related tests are

* meet “the requirements. of .

‘unfalr whenever a minority group per-
forms more poorly on them {*‘without ap-
propriate adjustments” such tests fall to
. the Uni-
form Guidelines,” is how it's phrased in
one memo). Moreover, it clalms that such

‘tests can be .transformed into an-accept-

able “alternative’" by simply changing the
test results for job candidates from EEOC-
endorsed racial subgroups (“‘the use of ad-
Justed test-battery scores'ls . . . an accept-
able alternative selection procedure to the
use of unadjusted test battery scores"),

This sounds a lot like:the Senate Com-
mittee’s June report on the 1990 civil rights

bill, which states that a ‘“demonstration

of business necessity must deal not only
with the subject matter of the test or job
requirement, but also with thie manner In

“which it is used,” Echoing the EEOC's def-

initlon of fairness, the Senate report states
that “‘where qualifled black workers faila
test at-a higher rate than whites who are
equally good workers . . . such a test is not

- required ljustmed] by business - neces-

sity.”

A job-related test would ne longer be
defensible. If its color-blind use resuts in
proportlonately more stich infspredictions
for*‘poor’’ workers among blacks and His-
panics. While the Senate report does not
explicitly say so, under the new definition
the only way to make such tests—virtually
all job-related tests—defensible would be
to score them In a race- consclous man
ner.

Courts often are urged to read the Iegis
lative intent embedded in the history of a
law. They will certalnly be asked to do so
with any new: civil ‘rights act. Shiould the
redefinition of fairness be retained in the

* legislative history of the next bill, the bill's

passage would codify the license the EEOC
Is already taking to mandate quotas for
employment test results.

Ms. Gottfredson is a professor in the de-
partment of educational studies of the Uni-
versity of Delaware.
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‘Race-Norming’ Is Against Our Policy

Linda S. Gottfredson’s Dec. § editorial-
page articie, *“When Job-Testing ‘Fairness’
xs'Nomtngbutan"kamMre-

cles promoting gender prefer-
ences have come about in the 25 years that
EEOC has enforced Title VII. In the course
of the search for justice, governmental pol-
icies clearly have gone awry; de facto
quotas exist now, and the 1990 Clvil Rights
Act wouid have touched off a quota expio-
i embedding them in cur em-

against companies
for rot using disguised quotas for test re-

now investigating certain ent
practices in these companies. We have, for
same time now, been reviewing our settie-
mmmmoﬁmmﬂm
reist provided is free of preferen at-
ment. We wish to make clear that aitering

suits.” The EEOC has not filed suit and is
i empioym

" test scores to favor a particular group is

not 3 Jegai or ““less discriminatory aiterna-
tive.” Of course, this wouid be unfair toev-
eryone invoived: aswell asem-
ployers. The radical redefinition of fair-
that Ms. Gottfredson describes is in

Evaxn J. Ker Jo.
Chairman

Equal Empioyment
Opportunity Commission

. Washington
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EEOC Is Too Evasive

On Minority Test Issue

Does the buck stop anywhere anymore?
_Equal Employment Opportunity Comnmis-
‘sion Chairman Evan J. Kemp Jr.’s Dec. 20
letter to the editor responding to Linda S.
Gottfredson’s Dec. 6 editorial-page article
on job-testing and fairness is to be ap
planded for reasserting colorblind princi-
ples and emphatically rejecting quotas.
Butitlefthangingthequesﬁonofhow if

writtenlaymgthegrmmdworkfurmcha .
policy. For that matter, it aiso failed to ac-
count for the history of promoting quotas
that Mr. Kemp conceded has led, under
EEOC enforcement, to the de facto quotas
that now exist. Does this history, right up
until the present, stem from the fact that
announced EEQC palicy has [ittle relation
to actual EEQC practice? One wonders if

Mr. Kemp’s letter would have been-
reassnﬂngifithadbeensiuedby
allﬁveEEOCeomnﬂsloners.andiﬁthad

unless settled, as they usualily are, out-of
court. Mr. Kemp was, therefore, less than
tormm:byfamngtoammforsnch
actions and by dodging Ms. Gottfredson’s
criticism ‘by not using *“but” instead of
“and” in the peculiar sentence: *“The
EEOC has not filed suit and is now investi-

Lafferty’s response, reported

Brown on Dec. 7 in the Washington Times:
“Much of what she {Ms. Gottiredson] says
is true,” and therefore it leaves those of us

the U.S. Employment Service. Rather than
return to colorblind scoring of the well-re-
searched and usefdl General Aptitude Test
Battery after “race-norming” was chal-
lenged by the Justice Department, the La-
bor Department, under the urging of its
deputy assistant secretary, John Flores,
found an excuse o suspend the battery al-
together. One must ask where this admin-
_istration stands -when such fundamental
questions are dealt with so evasively.

.- RoBERT A. GORDON
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