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I. INTRODUCTION

This arbitration was initiated by the University of Delaware Chapter of the
American Association of University Professors ("AAUP" or "Union"), which requested
binding arbitration regarding the decision of The University of Delaware ("University”) to
"neither solicit nor accept further financial support from the Pioneer Fund." Specifically, the
AAUP has sought arbitration as to whether the University’s decision with respect to receipt
of Pioneer Fund money violates the faculty’s alleged contractual right to academic freedom.

Hearings were held at the University on April 18, 1991 and May 20, 1991. At
the arbitration hearings, Professors Linda S. Gottfredson and Jan H. Blits (collectively
"grievants”) were represented by counsel; however, the AAUP did not make a formal
appearance except through one witness, George Cicala, Chairman of the Grievance
Committee. At the suggestion of the Arbitrator, the parties agreed to limit the testimony
to evidence regarding the alleged breach of contract and to defer the issue of damages until
a later date, if necessary. Pursuant to an agreement by the pa.rtiés and the instructions of
the Arbitrator, the University hereby submits this post-arbitration Brief.



II. PRESE D
Whether the University violated Article XVI or Article II of the collective

bargaining agreement when the University decided to cease soliciting or accepting grant

money from the Pioneer Fund.

oI FACTS

Dr. Linda S. Gottfredson became a faculty member in the Department of
Educational Studies at the University in 1987. During the next several years, Professor
Gottfredson made three successful grant proposals through the University’s Office of
Research & Patents to receive money from the Pioneer Fund, a small New York foundation
devoted to funding "study and research into the probléms of heredity and eugenics". (J.E.-4
at §).

In her May 25, 1988 proposal to the Pioneer Fund, the first of three, Professor
Gottfredson sought funding for producing a special issue of the Journal of Vocational
Behavior, planning a conference on g (general intelligence) and education, writing two
papers and sending out a large mailing relating to crime and IQ (intelligence quotient).
(J.E.-11). The Pioneer Fund approved this proposal and issued a check payable to the
University in the amount of $34,000.00. (J.E.-13). Pursuant to her second proposal of
November 23, 1988, on December 1, 1988, the Pioneer Fund issued a check in the amount
of $40,000.00 to the University for the publishing by Professor Gottfredson of scientific
debates about the merits of objective tests for hiring workers. (J.E.-12, 13). On June 12,
1989, the Pioneer Fund issued a check in the amount of $100,000 payable to the University
for the distribution by Professor Gottfredson of scientific publications and a conference on
"Ability Differences and Educational Policy,” in accordance with Professor Gottfredson’s
proposal of May 22, 1989. (J.E.-13).

- Each of Professor Gottfredson’s proposals to the Pioneer Fund was processed
through the University’s Office of Research & Patents. In accordance with University policy,
Professor Gottfredson completed the standard Contracts and Grants Proposal form provided
by the University, which forms were then processed and approved by her department,
college and the Office of Research & Patents. (J.E.-11).
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The University has long had a strong commitment to racial and cultural
diversity. Judith Gibson, the University’s Assistant Vice President for Affirmative Action
and Multicultural Programs, testified how the University has demonstrated this commitment
on a number of fronts. An outgrowth of that commitment was the establishment of the
President’s Commission to Promote Racial and Cultural Diversity ("Commission") in 1988.
The President’s charge to the Commission states in part:

The University of Delaware is committed to creating an
educational community that is intellectually, culturally, and
socially diverse, enriched by the contributions and full
participation of people from different backgrounds. Toward
that end, the University is further committed to . . . creating a
climate that expects and encourages all members of the
University community to respect and appreciate individual and
cultural differences. . . .

(Univ.-3).

In accordance with the requirements of federal law, the University also has
a comprehensive Equal Employment Opportunity Policy and Affirmative Action Program.
The Affirmative Action Program reaffirms that the University will take affirmative action
through its personnel policies and practices to increase campus diversity. (Univ.-4).

In the fall of 1989, members of the University community made inquiries to
Dr. E. A. Trabant, then President of the University, regarding the propriety of the
Um’vérsity’s solicitation and acceptance of Pioneer Fund monies. By letter dated November
22, 1989 to Dr. Lawrence P. Nees, Jr., chair of the Faculty Senate Committee
("Committee"), President Trabant requested that the Committee examine the issue of the
University’s relationship with the Pioneer Fund and report back to the President (J.E.-
5). Specifically, President Trabant asked the Committee: ". . . has the University
compromised its stated position of supporting a multi-cultural and multi-racial environment
by acceptance of funding from the Pioneer Fund in support of research by a faculty person?”

1/ The Faculty Senate Committee on Research is a standing faculty committee of eight
members. The Committee’s function is to deal with policy -issues relating to faculty
research and grant administration. One of the Committee members was Barbara
Settles, President of the University of Delaware AAUP chapter.
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As a corollary, President Trabant asked the Committee to address the question of whether
the University should refuse to accept funds from the Pioneer Fund in the future,
recognizing the "fundamental right of a faculty member to pursue research in a field of the
faculty member’s choice, even if that research is unpopular." (J.E.-5).

The Committee considered President Trabant’s charge over the next five
months. It considered the particular issues raised by President Trabant, solicited and
received information and opinions from individuals and organizations both inside and
outside the University and met with individuals who wished to be heard on the matter,
including Professor Gottfredson and Harry Weyher, President of the Pioneer Fund. On
April 19, 1990, the Committee issued its report ("Report”), concluding that "[tJhe University
of Delaware should neither seek nor accept any further financial support from the Pioneer
Fund as long as the Fund remains committed to the intent of its original charter and to a
pattern of activities incompatible with the University’s mission." (J.E.-4 at 1).

In the Abstract section of its Report, the Committee summarized the Report
as follows:

The President of the Pioneer Fund has explicitly asserted his
belief that the Fund should continue to be guided by the
intentions of its founders. A preponderant portion of the
activities supported by the Fund either seek to demonstrate or
start from the assumption that there are fundamental hereditary
differences among people of different racial and cultural
backgrounds, and the procedures of the Pioneer Fund offer no
assurances that financial support is extended without prejudice
and according to academic merit. Academic freedom does not
require that the University approve and forward every applica-
tion for external funding generated by members of the faculty.
The University has a right to set its own priorities for support
" of scholarly activity. The University’s commitment to racial and
cultural diversity is an essential part of, not a rival principle in
conflict with, the University’s commitment to the right of all
people to participate in an environment of free and open
inquiry.
(J.E-4 at 1). )
In determining that the Pioneer Fund is committed to views and activities

incompatible with the University’s mission to promote free and unbiased inquiry and its
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commitment to racial and cultural diversity, the Committee focused on the Pioneer Fund’s
charter, its pattern of funding and its grant procedures. The Committee found that the
Pioneer Fund remained committed to the objectives and intent of the original 1937 charter,
an explicitly "for whites only" document# With respect to the Pioneer Fund’s pattern of
funding, the Committee found that a "substantial, even a preponderant portion of the
activities supported by the Pioneer Fund either seek to demonstrate or start from the
assumption that there are fundamental hereditary differences among people of different
racial and cultural backgrounds." The Committee further determined that, on the basis of
this premise, "the Fund seeks to influence public policy according to a eugenic program.”
(J.E.4 at 6). Finally, with respect to the Pioneer Fund’s grant procedures, the Committee
found that "[t]he procedures of the Pioneer Fund offer no assurances that financial support
is extended without prejudice and according to academic merit." (J.E.-4 at 8).

While the Committee reviewed the type of publications and nature of the
funding process as it related to Professor Gottfredson’s work, the purpose of its inquiry was
to determine the relationship between the University and the Pioneer Fund, and not to
conduct an ad hoc inquiry into Professor Gottfredson or her work. The Committee
emphasized that Professor Gottfredson’s work "enjoys the full protection of academic
freedom extended to all faculty members of this University" and that her work "is not at
issue.” (J.E.-4 at 2).

| By letter of April 24, 1990, President Trabant accepted the Committee’s
report. President Trabant noted in particular that "academic freedom does not require that
the University approve and forward every application of external funding generated by
members of the faculty" and that the "University has a right to set its own priorities for
support of scholarly activity." President Trabant stated that the University "should neither
seek nor accept any further financial support from the Pioneer Fund as long as the Fund

2/ The Committee based this determination on, among other things, the testimony of
Harry Weyher, President of the Pioneer Fund. (J.E.-4 at 5-6). Mr. Weyher testified
before the Committee that "I didn’t think it was up to me to try to change a thing
like that [the organization’s charter] that somebody else had written in and they had
put their money in there. I don’t believe in changing somebody else’s objectives,
somebody else’s targets if he’s the one that paid for the whole thing." (A.-2 at 34).
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remains committed to [the] intent of its original charter and to a pattern of activities
incompatible with the University’s mission." (J.E.-6).

The Executive Committee of the University’s Board of Trustees subsequently
declined Mr. Weyher’s suggestion that the Board override the conclusion of the Committee
and the University administration. By letter of July 2, 1990, Andrew B. Kirkpatrick, Jr.,
chairman of the Board of Trustees, informed Mr. Weyher that "the Board’s objective of
increasing minority presence at the University could in the view of our Executive Committee
be hampered if the University chose to seek funds from the Pioneer Fund at this time. This
decision simply signifies that the University does not at present find its participation
consistent with the University’s overall interests." (J.E.-7 at 2).

In the meantime, on June 4, 1990, Professor Blits, also a faculty member in
the Department of Educational Studies at the University, applied to the Pioneer Fund
through the University for support for his research "on the growing politicization of science
in general and the suppression, distortion, and stigmatization of the study of race in
particular." In accordance with its decision not to solicit monies from the Pioneer Fund, the
University refused to process Professor Blits’ proposal. (J.E.-9).

Similarly, on July 11, 1990, Professor Gottfredson prepared a proposal to the
Pioneer Fund for a grant to complete work in progress, specifically to edit a book based on
a colloquium series organized by Gottfredson and sponsored by the College of Education.
On July 18, 1990, the University returned the proposal to her, stating that soliciting Pioneer
Fund monies "is not in accordance with University policy." (J.E.-10).

By letter dated September 26, 1990, Barbara H. Settles, President of the
University of Delaware AAUP chapter, requested binding arbitration "regarding the policy,
articulated By the President of the University of Delaware, to ’neither solicit nor accept
further financial support from the Pioneer Fund." The Union requested arbitration on the
specific question of whether the University policy "violates faculty’s contractual right to
academic freedom." (J.E.-2 at 1).

The AAUP brought' the grievance under Article XVI (Maintenance of

Practices) of the collective bargaining agreement. Section 16.1 states as follows:



The parties agree that there is a body of written policies, of
practices and interpretations of those policies which govern:
administrative decisions concerning wages, salaries, hours,
workload, sick leave, vacations, grievance procedures, appoint-
ment, reappointment, promotion, tenure, dismissal, termination,
suspension, evaluation, sabbatical leave, maternity leave, and
alcoholism treatment which are not covered by the terms of this
Agreement. Such policies and practices, except as changed by
procedures agreed to in Article 16.3 below, shall be continued
for the term of this Agreement. In the event of a conflict of
any such policies or practices with the terms of this Agreement,
the Agreement shall prevail.

An administrative action not in accordance with the past
application or interpretation of the gbove policies shall be

grievable.
(J.E.-1 at 30-31) (emphasis added).
Section 16.2 states that "[t]he Faculty Handbook shall contain a complete copy

of each University-wide policy that governs the practices enumerated in section 16.1 of this
Article." (J.E.-1 at 31). Academic freedom is not one of the policies, practices or
interpretations enumerated in section 16.1.

At the April 18 arbitration hearing, counsel for Professors Blits and
Gottfredson sought to amend the AAUP’s request for arbitration to bring the grievance
under Article II of the collective bargaining agreement, as well as Article XVI. Article II
states, in pertinent part, that "[t]he purpose of this Agreement is to promote harmonious
relationships between the faculty and the administration of the University and to improve
the quality of education and to maintain the high standards of excellence at the
University. . . ." That section further states that "[i]n the furtherance of the purpose of this
Agreement, the parties agree to adhere to the Statement on Academic Freedom as
approved by the Board of Trustees of the University, May 31, 1979." (J.E.-1 at 1). The
1979 Statement on Academic Freedom states that "[t]he teacher is entitled to full freedom
in research and in the publication of results. . . ." (J.E.-3 at ITI-B-1).

With respect to the continued ability of Professors Gottfredson and Blits to
pursue their research, Professor Nees, Frank Murray, Dean of the College of Education, and
University President David Roselle all testified that this bhas _not been denied. The
University has simply decided that it will no longer join with the professors in seeking grants
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from the Pioneer Fund. The professors remain free to seek monies from the Pioneer Fund
on their own and to pursue any other potential funding sources. The professors continue
to have access to all University facilities in support of their research. Dean Murray testified
that he has encouraged Professor Gottfredson to seek alternate funding sources and that he
has offered his assistance in this effort.

IV. ARGUMENT
A.  The Issue Of Academic Freedom Is Not An Appropriate
Subject For Arbitration,
The right of professors at the University to organize is governed by the State
of Delaware’s Right of Public Employees to Organize Act, Del. Code Ann. tit. 19, § 1301

£t set. Section 1302 grants public employees the right to “organize and designate

representatives of their own choosing for the purpose of collective bargaining with public
“employers.” Collective bargaining is defined by section 1301(5) as follows:

The performance of the mutual obligations of the public
employer and the exclusive bargaining representative to meet
at reasonable times, to confer and negotiate in good faith and
to execute a written agreement with respect to employment
relations. . . . E

Del. Code Ann. tit. 19, § 1301(5). Section 1301(3) defines employment relations to mean
"matters concerning wages, salaries, hours, vacations, sick leave, grievance procedures and
other conditions and terms of employment.” Del. Code Ann. tit. 19, § 1301(3) (emphasis
added).

Consistent with the Delaware statute, the recognition clause of the parties’
collective bargaining agreement, Article III, recognizes the AAUP "as the sole and exclusive
bargaining representative . . . in respect to matters concerning wages, salaries, hours,
vacations, sick leave, grievance procedures, sabbatical leaves and other terms and conditions
of employment as specifically set forth in the Agreement.” (J.E.-1at 2). Notably, academic
freedom is not one of the subjects listed in section 3.1 and is not identified elsewhere in the
Agreement as being included within the phrase "other terms and conditions of employment.”
Furthermore, the nature and tradition of academic freedom is suéh that it is not generally

considered to be a term or condition of employment, but rather a privilege or right that
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emanates from the very nature of the academic community. As such, there is no obligation
to arbitrate the issue of academic freedom raised by the grievants.

While we are unaware of any Delaware cases which are directly on point,
cases elsewhere dictate this conclusion In Rutgers University, 9 NJPER ¥ 14286 (1983)
(copy attached as Exh. 1), the collective bargaining agreement between the faculty union
and the university incorporated a broad statement regarding academic freedom. The union
filed a grievance under the collective bargaining agreement concerning the university’s
failure to publish a professor’s report. The union argued that the university’s decision
violated the contractual guarantee of academic freedom. The university denied the
grievance, arguing that the academic freedom clause was not negotiable and that the
grievance was not subject to binding arbitration.

The New Jersey Public Employment Relations Commission agreed with the
university that a dispute concerning the relationship between what a university publishes and
what guarantees of academic freedom exist "predominantly implicates matters of
fundamental educational policy which cannot be submitted to negotiations or arbitration
process." The Commission thus restrained binding arbitration of the grievance.

 Similarly, in North Hunterdon Board of Education, 11 NJPER 1 16090 (1985)
(copy attached as Exh. 2), the New Jersey Public Employment Relations Commission held
that a proposal of the teachers’ union that would guarantee teachers’ academic freedom
affected matters of major educational policy and was not a mandatory subject of
negotiations.

3/ At least one Delaware court opinion tangentially supports this non-arbitrability
argument. In Seyfried v. Walton, 512 F. Supp. 235 (D. Del. 1981), students who
attended a public secondary school and their parents brought a civil rights action
contending that their first amendment rights were violated when the district
superintendent determined that a proposed production of a certain broadway musical
would be inappropriate as a school-sponsored production. The court ruled in favor
of the school district, noting that conflicts which arise in the daily operation of school
systems "should not be the occasion for federal court intervention in the school
community." Id. at 239 (quoting Epperson v. Arkansas, 393 U.S. 97, 104 (1968)).
Similarly, in the instant case, it is inappropriate for an arbitrator to interfere with a
funding decision so intertwined with university administration.

-9.



These cases stand for the principle that a dispute regarding an academic
freedom provision in a collective bargaining agreement is not arbitrable because decisions
regarding academic freedom are central to a university’s ability to govern itself and set
educational policy and are not traditional subjects relating to terms or conditions of
employment. '

B. An Alleged Violation Of Academic Freedom Is Not
Grievable Under Section 16.1 Or Article II Of The

Parties’ Collective Bargaining A

Section 16.1 of the Agreement, the section upon which the AAUP originally
based its grievance, makes grievable only those administrative actions "not in accordance
with the past application or interpretation of the W" (J.E.-1 at 30-31) (emphasis
added). The "above policies" are those specifically enumerated in Section 16.1.
Conspicuously absent from the "above policies" is any mention of academic freedom.
Section 16.2 of the Agreement states that "[t]he Faculty Handbook shall contain a complete
copy of each University-wide policy that governs the practices enumerated in section 16.1
of this Article." However, the Agreement does not incorporate gvery policy included in the
Faculty Handbook. The grievants cannot escape this deficiéncy by arguing that- the
collective bargaining agreement incorporates all of the policies in the Faculty Handbook in
toto. - If the parties had intended this result, there would be no need to detail the policies
and practices enumerated in Section 16.1.

No doubt realizing this deficiency, counsel for Professors Blits and Gottfredson
sought to amend the AAUP’s request for arbitration at the outset of the hearing by seeking
to proceed under Article II (Purpose) of the Agreement as well. However, a close reading
of Article Il indicates that it merely sets forth the parties’ collective bargaining purpose and
philosophy and does not purport to establish substantive rights subject to the grievance
procedure. Article I appears by way of preamble and is merely introductory to the
succeeding substantive sections of the Agreement. The language of Article I does not in

itself create an employment term or define a grievable term or condition of employment.



Because neither Section 16.1 nor Article II provide for a grievance of an
academic freedom dispute, this grievance cannot properly be maintained under either
section.

C. The Report Of The Faculty Senate Committee On
Research Was A Reasoned Determination By An

Independent Group of Faculty,

The Union’s chief attack on the University’s decision with respect to the
Pioneer Fund was an attempt to discredit the Committee’s Report. Two full days of
arbitration hearings showed this attempt to be completely without factual support. The
Committee itself was an independent group of eight diverse faculty members who had no
previous connection to the Pioneer Fund matter. The Committee had no particular political
or philosophical orientation, and it was given complete discretion by President Trabant with
respect to its findings. There was no oversight of the Committee’s deliberations by the
President or the Board of Trustees. The Committee members, all peers of Professors
Gottfredson and Blits, made a unanimous determination that the University should no
longer solicit or accept money from the Pioneer Fund.

| While counsel for Professors Gottfredson and Blits sought to imply otherwise,
there was no evidence whatsoever that bias against Professor Gottfredson and her academic
pursuits influenced the conclusions of the Committee. As Professor Nees and Dean Murray
made clear in their testimony, and as demonstrated by listening to the tape of Dean
Murray’s statements to the Committee, to the extent the Committee sought evidence from
or questioned Professor Gottfredson about her work, it did so solely in an effort to learn
more about the Pioneer Fund and its relationship to the University. Indeed, Professor
Gottfredson herself testified before the Committee that she had received fair treatment from
the Committee. (A.-3 at 8-9).

The actions of the University since the time that President Trabant
commenced the Pioneer Fund inquiry further belie the suggestion that the University sought
to interfere with Professor Gottfredson or her work. The University has granted Professor
Gottfredson tenure. She continues to teach a full course load an_d has the same access to

all University facilities as does any other faculty member. Also, the University has sought
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to encourage Professor Gottfredson to complete activities for which financial support from
the Pioneer Fund has already been received? As Drs. Murray and Roselle testified, the
University has offered its full support for those activities. That support is illustrated by the
October 22, 1990 letter of Dean Murray to Professor Gottfredson, in which he offered
assistance in funding Professor Gottfredson’s follow-up conference. (Univ.-6). Thus, the
University has demonstrated that it values Professor Gottfredson and her continued
contributions to the University commumty

In sum, the Committee was not engaged in a "witch-hunt" to discredit
Professor Gottfredson or her work. Rather, the Committee’s Report was the product of
careful consideration by and the reasoned judgment of an independent group of her peers.

In addition to their attack on the purpose and focus of the Committee, much
of the grievants’ energies were devoted to an unsuccessful attempt to prove that the
Committee erred in its factual determinations regarding the Pioneer Fund. Surprisingly,
what the testimony of Professors Nees and Gottfredson demonstrated was that neither could
articulate the details of research performed by other Pioneer Fund grantees. However, it
is not significant to the resolution of the issue before the arbitrator. The University believes
that the conclusions reached by the Committee are reasonably supported by the material
and testimony presented to it. However, the important point is that it simply may"not
matter whether the Committee’s factual observations were absolutely correct — whether the
Pioneer Fund is or is not a racist organization is not the issue. What is equally important,
from the University’s perspective, is the public’s perceptions regarding the Pioneer Fund.
It is these negative perceptions, which the grievants did not dispute, that make it impossible
for the University to fulfill its commitment to racial and cultural diversity while at the same
time soliciting and accepting money from the Pioneer Fund.

The Committee determined that "[a] preponderant portion of the activities

supported by the [Pioneer Fund] either seek to demonstrate or start from the assumption

4/ As of July 18, 1990, when the University returned to Professor Gottfredson her grant
proposal seeking additional money from the Pioneer Fund, her Pioneer Fund account

at the University had in excess of $40,000, which currently is available for her use.
(J.E.-10).
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that there are fundamental hereditary differences among people of different racial and
cultural backgrounds. . . ." (J.LE.4 at 1). As the Executive Committee of the Board of
Trustees subsequently noted, "[n]Jo matter whether that is in fact the orientation of [the]
Pioneer Fund or not, that is perceived as the orientation of the Fund by at least a material
number of our faculty, staff, and students." (J.E.-7). Whether that public perception is
justified is one matter, but the grievants cannot dispute that such a perception exists.
Because of that perception, continued acceptance of Pioneer Fund money by the University

was deemed contrary to the University’s mission.

D. Academic Freedom Does Not Include The Right To
Have Every Grant Proposal Processed By The
University,

A Upniversity faculty member has no right to have every grant application for

~ external funding processed by the University. As the Faculty Senate Committee correctly

determined, "[a]Jcademic freedom does not require that the University forward every grant
application for external funding generated by members of the faculty." (J.E.-4 at 1).

Our research has not revealed any arbitration opinions dealing with the issue
of whether a contractual academic freedom provision includes a right to have a grant
application for external funding processed by a university. However, the few academic
freedom arbitration opinions that do exist indicate that academic freedom is not limitless.
For instance, in Jefferson
Association, 86-2 ARB 1 8478 (CCH) (1986), the arbitration panel determined that a
contractual academic freedom provision did not entitle a tenured high school social studies
teacher to absolute discretion with regard to showing an R-rated commercial film to his
class. Similarly, in Crawfor 1 District an wford Cen ion
Association, 12 LAIS 2139 (1985), the arbitrator found that the employer school district did
not violate the academic freedom provision in the parties’ contract by refusing the grievant’s
request to use a specific guest lecturer in his classroom. In reaching this conclusion, the
arbitrator acknowledged that academic freedom is not absolute. See also Los Angeles

District and Ameri ration of ors, 17 LAIS 2009 (1989)

(construing academic freedom clause in contract and noting that "academic freedom is not
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absolute"); Tri-County Ar hools and Nation ucation iation, 16 LAIS 3560
(1988) (school board’s directive regarding attendance policy did not violate contract’s
provisions on academic freedom).

Professor Blits grossly misrepresented the true nature of academic freedom
in his testimony at the arbitration hearing. Receipt of grant money from outside grantors
through the University is a privilege, not a right. As the Committee correctly stated in its
Report, "[i]t is important to distinguish between a faculty member’s right to pursue research
and a faculty member’s privilege to seek funding for that research through the University."
(J.E.4 at 2) (emphasis added). Like the Committee, counsel for the University has been
able to find no authority for the proposition that a faculty member has an absolute right to
seek funding through the University from any source whatsoever.

To the contrary, commentators who have considered this question have
concluded that professors have no such inherent right. See, e.g,, Delgado, et al., Can
ien In ne? ituti Validi A% 1 icti -
Research, 31 U.CLA. L. Rev. 128, 171-72, 177 (1983) ("although the researcher certainly
has the right to speak freely as a citizen, [the] cases do not support the proposition that the
researcher enjoys, as a citizen, a right to conduct state-funded research”; "right to engage in
scientific inquiry is a right against government interference, not an entitlement to a

particular allotment of public funds"); Robertson, ientist’s Righ

Constitutional Analysis, 51 S. Cal. L. Rev. 1203, 1272 (1978) ("Because . . . research grant
decisions involve resource allocation and there is no right to have the institution provide
those resources to a particular individual or project, the institution may allocate its research
funds according to content and manner criteria that it chooses.").

While Professor Blits was correct in stating that free and open inquiry is a
mission of the University, he erred in suggesting that it is the University’s sole mission. As
the evidence made clear, the University is also committed to promoting racial and cultural
diversity. The Committee acknowledged these dual goals in stating that they are an
essential part of one another, rathz;,r than rival principles in conflict. (J.E.4 at 1.) The
University’s decision as to the Pioneer Fund was a good faith effort to reconcile these two
ideals.
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Recent case law regarding academic freedom demonstrates that it is not
absolute, and that, under appropriate circumstances, it must yield to the interests of the
university. For instance, in Bishop v, Aronov, 926 F.2d 1066 (11th Cir. 1991), the Court of
Appeals for the Eleventh Circuit held that a university’s restriction on a professor’s class-
room conduct, issued under its authority to control curriculum, did not infringe the free
speech or free exercise rights of the professor. The plaintiff/professor was an assistant
professor in the College of Education at the University of Alabama, a public university. The
professor occasionally referred to his religious beliefs during instructional time, remarks
which he prefaced as personal "bias.” He also organized an after-class meeting for his
students and other interested persons where he lectured on and discussed "Evidences of God
in Human Physiology." After several students complained about his conduct, the professbr’s
supervisor directed him to cease interjecting his religious beliefs into his instruction. Upon
the university’s refusal to rescind the order, the professor brought suit under 42 U.S.C.
§ 1983 seeking declaratory and injunctive relief for violations of his free speech rights. Id.
at 1068-70.

In analyzing the professor’s free speech claim in Bishop, the court balanced
the sté\te’s "interest as an employer in regulating the speech of its employees” and "in
promoting the efficiency of the public services it performs through its employees” against the
professor’s free speech rights. The court found this balance to tip in favor of the university.
While acknowledging the professor’s academic freedom rights, the court emphasized that
it "should honor the traditional ’reluctance to trench on the prerogatives of state and local
educational institutions.” Id. at 1075 (quoting Regents of University of Michigan v, Ewing,
474 U.S. 214, 226 (1985)). The court explained that "[a]Jcademic freedom thrives not only
on the independent and uninhibited exchange of ideas among teachers and students, but
also, and somewhat inconsistently, on autonomous decision-making by the academy itself.”
Id.

The Eleventh Circuit concluded that the university’s directives about course
content "must be allowed to hold sway over an individual professor’s judgments." The

university, acting in its capacity as an employer and educator, could thus direct the professor
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to refrain from expression of religious viewpoints in the classroom and like settings. Id. at
1077.

As was the case in Bishop, the University "has not suggested that [Professors
Blits and Gottfredson] cannot hold [their] particular views; express them . . . far and wide
to whomever will listen; or write and publish, no doubt authoritatively, on them; nor could
it so prohibit [them]." 926 F.2d at 1076. Rather, the University has simply determined that
it will pot act as a partner in seeking grant money from the Pioneer Fund.

In another recent academic freedom case, Parate v, Isibor, 868 F.2d 821 (6th
Cir. 1989), the Court of Appeals for the Sixth Circuit took pains to explain the delicate
balance between university autonomy and academic freedom. The court noted that "the
term academic freedom is used to denote both the freedom of the academy to pursue its
end without interference from the government . . . and the freedom of the individual teacher
. . . to pursue his ends without interference from the academy; and these two freedoms are
in conflict.”" ]d. at 826. Contrary to the misleading statements of Professor Blits at the
hearing, the court in Parate acknowledged that academic freedom is not absolute but has
two parts - the freedom of the institution and the freedom of the professors - and that
commentators and the courts have struggled to clarify this distinction. Id.

In attempting to reconcile these two competing "freedom" principles, legal

commentators have consistently noted that the individual’s academic freedom is not absolute

and that in certain circumstances it must yield to the autonomy of the institution. See

MMJJM&MMMM&&M 16 J. Col. & Univ. L. 713,

717 (1990) (academic freedom is qualified rather than absolute right; courts are reluctant
to intrude oﬂ autonomy of educational institutions); Fishbein, New Strings on the Jvory
Jower: The Growth of Accountability in Colleges and Universities, 12 J. Col. & Univ. L.
381, 382 (1985) (academic freedom insulates management of university’s internal affairs
from legislative and judicial intrusion; decisions regarding such matters as what research to

pursue are left wholly to discretion of university); Leslie, mi m_for
Universities, 9 Rev. Higher Educ. 135 (1986) (tracing origin of concept of institutional
academic freedom); Eisenberg, ic Fr m an mic Val in nsor
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Research, 66 Tex. L. Rev. 1363 (1988) (noting that most universities set limits on
permissible terms of sponsored research through institutional research policies and
suggesting that professors are not entitled to command scarce university resources for every
research project of their choice).

Notably, both the Faculty Handbook provision regarding academic freedom
and the May 31, 1979 Statement on Academic Freedom on which the grievants rely are
silent on the issue of the solicitation and acceptance of grant money by the University.
Similarly, the AAUP’s 1940 Statement of Principles on Academic Freedom and Tenure,
referenced by Professor Blits in his testimony, says nothing about the right of professors to
receive grant money. None of these documents defines academic freedom with the
unreasonable breadth sought by the grievants.

The inherent right of a university to determine from whom it solicits and
accepts grant money stems from the tripartite relationship between the grantor, the
university and the proféssor seeking funds. As Dr. Ray Bowen of the National Science
Foundation testified, receipt of grant money by a university forms a contract between the
university and the grantor. Both Dr. Bowen and Dr. Roselle characterized this grantor-
grantee relationship as a "partnership.” This is reflected by the fact that the grant is made
directly and solely to the university, and not to a particular professor who will use the funds.
As with any contract, potential liability exists for the University. If there is a failure to
perfofm or problems arise in the expenditure of the grant money at the university level, any
liability runs to the university.

Because of a university’s administrative and legal responsibilities and its
potential liability in connection with receipt of grant money, it is not at all uncommon for
a university to place restrictions on the solicitation and receipt of grant money by its
professors. For instance, the University’s Faculty Handbook states that "[p]reference is given
to projects that are directly related to the educational work of the faculty" and that the
"University does not undertake research that cannot be published or is militarily classified,
nor does it house research that bears no relationship to its educational activities." (J.E.-3

at 19). Likewise, there exist numerous limitations on professors’ conflicts of interest in
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research. (See id. at 1 14). Thus, the University’s right to restrict possible funding sources
is already well established. |

Similarly, the entire grant administration procedure at the University is set up
so that the University retains a substantial degree of control over research priorities and
grant expenditures. Before receiving funds from an outside grantor, a professor (“principal
investigator”) is required to complete a Contracts and Grants Proposal form that must be
processed through the University’s Contracts and Grants Department. The grant proposal
is subject to numerous levels of review, and it must be approved by the professor’s
department, dean and the Contracts and Grants Department. (See J.E.-8.) This multiple
review is intended to ensure that the University does not commit to accept funds that are
contrary to its mission or that would otherwise create unforeseen and nnrealized burdens,

financial or otherwise, for the institution’/

E. Professors Blits and Gottfredson Are Not Precluded
From Receiving Pioneer Fund Money Or Using
University Facilities To Do Research Funded By The
Pioneer Fund.

Professors Blits and Gottfredson suggest that they are now precluded from
receiving Pioneer Fund money or from using University facilities for certain purposes. To
the contrary, the University has merely decided that, because of its commitment to racial
and cultural diversity, it will no longer be a partner with the professors in their pursuit of
Pioneer Fund money. There has been no "ban" on their personal receipt of Pioneer Fund
money and no limitation on their use of University facilities. These faculty members remain
free to seek Pioneer Fund grants outside of the University and to use University facilities
in the same manner as any other professor.

Whatever ambiguity was created in the correspondence by Professor
Gottfredson and by Dr. Robert Varrin, Associate Provost for Research (J.E.-17, 18), was

5/ Dean Murray testified that one of the chief criteria for administrative approval of a
professor’s grant application in the College of Education is that the research for
which the money is sought be consistent with the mission of the College of
Education. (See J.E.-21 at 2).
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dispelled at the arbitration hearing when the two individuals with ultimate authority to make
such decisions, David Roselle, President of the University, and Frank Murray, Dean of the
College of Education, testified that Professor Gottfredson remains free to use all University
facilities for her research, regardless of whether that research is accomplished with Pioneer
Fund money. Indeed, Dean Murray testified that he had discussed this very issue with
Professor Gottfredson shortly after her receipt of Dr. Varrin’s response. He told her that
Dr. Varrin did not make policy decisions of this sort for the College and that there were no
special restrictions on her use of University facilities. Thereafter, he frequently encouraged
her to seek additional funding and to continne to plan her second conference, which she
declined. Thus, Professor Gottfredson continues to enjoy complete access to and use of
University office space, copying machines, telephones, library, computers, secretaries, etc.
with the expectation that she pay for excessive use on the same basis as any other professor.

In addition to Pioneer Fund money, other grant sources, both inside and
outside the University, are potentially available to Professors Gottfredson and Blits to fund
their research. Both Professor Nees and Dean Murray testified that numerous other
potential grantors exist. Among the potential University sources are the University of
Delaware Research Foundation, Inc. (UDREF) and the General University Research and
Professional Development Fund (GURPDF).

_ Additionally, Dean Murray testified that he had money currently available
within the College of Education for the second conference that Professor Gottfredson sought
to organize and that he would offer other University funds and assistance for her work to
supplement the funds on hand from her previous Pioneer Fund grants. The Dean
emphasized the availability of these funds and his willingness to assist Professor Gottfredson
in a memorandum to her of October 22, 1990. (Univ.-6).

With respect to outside sources, Dean Murray testified to a number of
possibilities, including the Spencer and Guggenheim Foundations. In his June 7, 1990, letter
to Professor Gottfredson, Dean Murray noted Professor Gottfredson’s reference to another
potential grantor whose name she would not reveal. (Univ.-7). Notably, Dean Murray, as
well as Professor Nees and Dr. Bowen, testified that a professor séeking funds typically has

to apply to many funding organizations and agencies before receiving a grant. As to the

-19-



general availability of funds, Dean Murray wrote to Professor Gottfredson that it had been
his experience that "the foundations with whom I deal are desperately looking for good
projects to support.”" (Univ.-7).

Incredibly, despite the potential availability of grant money from other sources,
Professor Gottfredson testified that, since the University’s decision regarding Pioneer Fund
grants, she has written to not one potential grantor seeking funds for her work. Instead,
Professor Gottfredson merely assumes that alternative funding is not available. Her
assumption falls far short of demonstrating the lack of alternative funding sources.

V. CONCLUSION

The University of Delaware made a reasonable, considered decision to cease
doing business with the Pioneer Fund. However, this does not place any limitation on
Professors Gottfredson’s and Blits’ ability to pursue their academic interests, to receive
money from the Pioneer Fund outside of the University and to seek money for their
research from other sources. To the extent that academic freedom is implicated in this case,
it is well established that academic freedom is not an absolute right, and that it does not
include the power to compel a university to process every application for grant money. For

all of the above reasons, the University of Delaware respectfully requests that the grievance

be denied.
é
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RUTGERS UNIVERSITY
Decision of New Jersey PERC

in the Matler of Rutgars Council of the American
Association of WUniversity Professors Chaplers,
Petitioner, and Rutgers, The S$tsts University,
Respondent. ‘

Docket No. SN-8392, P.E.R.C. NO, 84-44
October 20, 1983

Before Mastriani, Chairman: Butch, Graves, Harinett,
o Hipp, Newbaker and Suskin, Commissioners

Scope Of Arbliration— Academic Freedom— Refusal
To Publish Professor's Study Repori~ 43.811

Faculty union’s grievance, alleging that university violated
academic freedom provision of collective agrecment by
refusing to publish study report of certain professor, was not
arbitrable. Dispute concerning relationship betwzen what
university publishes and what guarantees of academic
freedom exist predominantly implicates matter of
fundamental educational policy that cannot be submitied to
negotiations or arbitration process.

APPEARANCES:

For the Petitioner, Reinhardt & Schachter. P.C. (Denise
Reinhardt, of Counsel)

For the Respondent, Carpenter, Bennett & Morrissey (John
J. Peirano, of Counsel)

DECISION AND ORDER

On March 22, 1983, the Rutgers Council of the American
Association of University Professors Chapiers (“Assnciation™)
filed & Pstition for Soope of Negotiations Determingtion with the
Public Employment Relations Commission. The Association seeks
a determination as to the arbitrability of a grieveace the
Association filed against Rutgers, The State University
(*University™. The grievance allcged that Rutgers violated an
academic freedom clause in its collective nagotiations agreement
when it refused to publish a professor's report in & format and
quantity similar to that accorded reports by other faculty membe:s.
In addition, the Association seeka & determination as to whether
the academic freedom clause is mandatorily negotiable.

The parties have. filed extensive briefs, affidavits and
documents. The following facts appear.

The Astociation is the mejority tepresentative of the
University’s faculty members, teaching assistants and gradua:e

-assistants. The Univertity and the Association have eatered a

collective negotistions agreement cffective from April 7, 1982
through June 30, 1983, Article [l incorporates the principles of
academic freedom which the University's Board of Governors has

adopted.! The agreement's grievanoe procedure culminates in

binding arbitration.
in or about the year 1980, Dr. Melvin S. Finstein, a professor

in the Universitys Cook College Environmental Seience
Department. and four others wrote & report entitied “Sludge
Composting snd Utilization: Rational Approach to Process
Control.” This report was one of a series, known as the Camde..
Composting Project, dealing with sludge compostirg and

utilization, The Rutgers University Press published other reports in
this scries, but not Finstein's report. Finstcin then published his
privately. The University retused to add his privately published
report 10 the series,

In November, 1981, Finstein wrote the Cook Coliege
Comnmittee of Review complaining adout the trcatment his report
rectived. In December, 1981, the Committee of Review convened
to investigate Finstein's complaintand subsequently recommended
thal Finstein be reimbursed for the cost of publishing 100 copies of
his report and that the report be printed in a style and quantity
simiar to other reports in the series. The Committee expresscd its
belicf that some of the conilicts involved in this matier were related
to differences of opinjons over technical matters,

In November, 1932, the Dean and Director of the New Jersey
Agricultural Experiment Station, Cook College, reviewed the
Committee’y report. He determined that Finstein should be
reimbursed for the cost of 100 copics of his report, but that the
report should not be republished.

In December, 1982, the Association filed a grievancealleging
that the refusal of the University to publish Finstein's report
vio'ated ~he contrac:ual provision guaraniecing academic freedom.
As & remedy, the Asscciation sought to have the teport published,

In February 1983, the Assistant Provost for Personnel denied
the grievance. She asserted that the academic freedom elause was
not regotikbic and that the grievance way not subject to binding
arditeation. She also stated that since Finstein's report had been
produced and disseminated. no viclation of academic freedom had
occutced and that any issue of publication format was now meot.
The Association then filed the instant petition.?

The Asgsociation argues that the University has delegated the
power to exercise and cnforce academic (reedom to the faculty. It
also argues that the parties’ agreement provides {or binding
arbitration of grievances involving academic freedom and that
acadenic freedom involves congtitutional issues, including
freedom of speech, which compe! submission of grievances allsging
violstians of academic freedom 1o bindingarbitration. Inaddition,
the Association contends that the Unlversity is sufficiently different
{ram other public educationel institutions so that what is otherwise
non-negotiable is negotisble with the University,

The University argues that the principles of academic freedom
are at the heart of educational policy and zre therefore aon-
negotiable. It stresses that delegation of authority to the fagulty to
considsr issues of academic freedom does not make these issues
rundsorily negotiable, The University therefore requests that we
restrain arbitration of the instant grievance.

A the outset of our analysis, we emphasize the limits of our
jurisdiction. As we stated in /n re Hillside Bd. of Ed., P.E.R.C. No.
76-11, ¥ NJPER 58S, 57 (1975):

The Commission is addressing the abstract issue: is the
subject matter in Gigpute within the scope of coliective
negotiations. Waether chat gubject is within the
arbitaion clause of the ggreement, whether the facts
are os alleged by the grievant, whether the coatract
provides & defense for the employers alleged action, or
even whether there is a valid arbitration clause in the
agreement, or any other question which might be
reisee is not to be determined by the Commission ina
scope procecding. Those are questions appropriste for
dxtermination by an arbitrator and; or the courts.

© 1983 Labor Relations Prese; all rights reserved. 661
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Public Employee Reporier (New Jersey Edition)

Scealso Ridgefield Park Bd. of Ed. v. Ridgefield Park Ed. Ass'n, 18
N.J. 144, 154 (1978) (“Ridgefield Park"). Accordingly, we will
coneentrate our atiention upon the principles contained inthe New
Jersey Employer-Employce Relations act, N.J.S.A. 34:13A-1 &

seq. (“Act™) and applicable judicinl and Commission dzcisions and -

will not address ourselves to the constitutionaiily of the
University's actions.? Further, we will not consider whether the
grievance is contractually arbitrable or meritorious.

In JFPTE Local 195 v. State, 88 N.J. 391, 404-403 (1982), the
Supreme Court summarized thetest for determining when a subjec:
matter is mandatornily negotiable:

... subject {s negotiable between publiceniployers and
employees when (1) the item intimately and directly
affects the work and welfare of public employers: (2)
the subjcct has not been fully or partialiy preerapted
by ststute or repulation: and (J) a ncgotiated
agreement would not significantly interfere with the
deiermination. of governmental policy. To decide
whether a negotited agreement would significantly
jnterfere with the determination of governmental
policy. It is necessary to balance the interests of the
public employees and the public employer. When the
dominant concern is the governments mansgerial
prerofhtive 16 détermine policy, & subjeci may rot be
included in collective negotiations even though il may
intimately affect employces® working corditions,

See also Bd. of Ed. of Woodstown-Piiesgrove Reg. Sch. Dist v,
Waoodsiown-Pilesgrove Reg. Ed. Assm, 81 N.J. 582, 589 (1540):
Ridgefield Park.

In the insiant case, the gricvance predonunantly involves &
claim that the University violated Finstein's right to academic
freedom when it refused to publish his report, We recogize thai the
opportunity of professors 10 have their written work publishec may
dircctly and intimatcly affect their carcer prospects.4 Further, there
is no statute or regulation partielly or wholly preempling
negotiation over the relationship between principles of acacemic
freedom and the publication process. Neverthetess, we believe thet
this disputc concerning the relationship between what s University
publishes and what guarantees of academic freedom exist
predominantly implicates matters of fundarental educationai
policy which cannot be submitted to the ncgotiations or arbitration
process. Scc /n re Edison Twp. Bd. of Ed., P.E.R.C. No. 83-100.9
NJPER 100 (§14085 1983) (" £dison'): New Miiford. Accord inre
Adirondack Comm. College. __ PERB___ (MN.Y. 4,29,83). and
In re Anaheim Union H.S. Dist., m— PERC — (Calif. 4,19, 79).
Cf. Assoc. of N.J. S1ate College Faculty v. Dungan, 64 N.J. 36,
355(1974). In re Middlesex Couniy Coliege, P.E.R.C. No.78-i3,4
NJPER 41, 49 (14023 1977),

We specificaily disagree with the Agsociation's contention that
the University is different enough from other public institutions s
that cases such as Ridgafleld Park, Edison. and Milford should not
control. We have recognized that under the University's system of
collegiality, certain functions generally performed by mansgement

_are shared with or delegated to faculty membsrs. /i re Ruigers.
P.E.R.C. No. 8247, 7 NJPER 671 {€12303 19531): In re Rusgers,

P.E.R.C. No. 76-13, 2 NJPER 113 (1976). See aixo /i re Board ¢f

Trusiees of Middiesex County College, P.E.h.C. No. 78-13, 4
NJPER 47 (84023 1977). However, these cases also hald tha the
concept of collegiality does not make mandatoriiy ncgotiable these
matters Which are otherwise not mandatorily necgotiabee.
Accordmgly we restrain binding arbitration of the instant
gricvance.

ORDER

The request of Rutgers, The State University for a restrain: of
binding arbitration is granted.

V' University regulation 3.91 sets forth these principles and is
attached as an Appendix.
- Arbitration of this disputc has been postponed pending (he

issuance of this decision. On April 20, 1983, the University filed &

Motlon to Consolidate the instant case with Jn re Rusgers
University, Docket No. SN-83.59. On April 25, 1983, the
Commission Chairman. after having found that the two cases
involved different issucs, determined that the two cases should nat
be comsolidated. Docket No. SN-83-§9 was withérawn on
September 26, 198},

On Aprii 26, 1983, the Association filed a request fora hearing.
The Association wanted to introduce further evidence on the
nature of the Camden Composting Project, the understanding
concerning publication participants had, the review, publication,
#nd digsemiration of project reports, the treaiment of Finstein's
report, and the cost of rectifying any discrimination in the
treatment of reparts. The University opposed this request, asserting
thai these allegations were neither relevant nor speeific enough 10
salisfly NJA.C. 19:13-3.60a). We deny the request because the
parties' submissions make the nature of the negotiability dispute
¢lear and no further evidence is needed for a determination.

On May 25, 1983, the University flied 2 Motion to Strike 2
Portion of [the Associationy] Reply Brief, or, in thealternative.a
Motion for Leave to Respond to[the Association’s] Reply Brief. in
an affigavit in supporn of its motion, the University argues that in
i:$ reply brief the Associstion impermissibly raised for the first time
the allegaticn that the University's action with regard to Finstein's
report was a form of discipline. While we do not #elicve that it is
technically proper to strike thst portion of the Mmely-filed reply
tricf, we agree withthe University that the gravamen of this dispute
docs not involve a disciplinary determination. s¢¢ /n re South River
Bd. of Ed.. P.ER.C. No. 83.135, B NJPER 274 (§14126 1983),
appeal pending App. Div. No. A-4669-82T2, Thus. we leave for
another day consideration of whether a disciplinary determination
iavolving a cleimed violation of academic freedom could be
submitted 10 binding arbitration.

3 In Humerdun Central H.S. Teachers Assh v. Humrrdon
Central H.5..5a. of Ed., P.E.R.C, No. 804, 8 AJPER 289 (§10158
1979). aff"d 174 N./. Super. 488 (App.Div. 1980), aff'd 0.b. 86 N.J.
43 (19R1), the Supreme Court held that the Commission properly
found tha: an otherwise mandatorify negotiable term and
conditior—paic Jexves of absence for religious purposes—was not
ncgotiable becausc of constitutional considerations prohibiting
religious favoritism. Munterdon cstablishes that the Commission
may consider constitutional guarantecs in determining whether
regotiation over 8 particular proposul has been preempted, thus
narrowing the scopc-of negotiations. The converse does not follow:
an otherwise nen-necgotiable cducational policy decision docs not
tecome negoliable and arbitrabls because it is or may be
unconstitutionsl. instcad, the pantics sggricved by the educational
policy decision must challenge that decision in court of a proper
administrative forum. Sce /n re New Milford 8d. of Ed., P.ER.C.
No.81-36,6 NJPER 451 (§11231 1980)(“ New Milford). Compare
Teaneck Ed Assn v. Teaneck Bd. of Ed., — NJ. —— (July 15.
1983) (while there is no managerial prerogative 10 discriminate
based on racc in making appointments, grievances alleging such

¢c2 © 1883 Labor Relations Press; all rights reserved.
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racizl discrimination may not be submitied to birding atbitration
and instead must be submitted to an administrative or judicial

forum),

We do notc, however, that the University's willingness to
reimburse Finstein for the costs he incurred reproducing his report
and the absence of any direct economic harm somewhat weaker the

employees’ side of the balance of interests.

€

APPENDIX
3.90 Academic Freedom.

391 Since the very nature of a university and its
value to society deperd upon the iree pursuit aad

dissemnination of knowledge and free artistic.

expression, every member of the faculty of this
University is expected. in the classroom and s:udio. in
research and professionsl pubdlicstion, freely to
discuss subjects with which he is competent 10 deal, to
pursue inquiry therein, and 1o presen: and endeavor io
maintain his 6pinion and conclusions relevant thereto.
In expressing those ideas which seem to him justified
by the facis, he is expected 1o maintain standards of
sound scholarship and competent teaching. He shall
conduet himself in actordance with the suandards of
professional ethics set forth in parsgraphs [ 10 V),
inclusive, of the Suatement on Professional Ethics
adopted by the American Association of University
Profestors at its annusl meeting, April 1966.

Statement on Professional Ethics

1. The professor, guided by a deep conviclion of the
worth and dignity of the advancement of knowledge,
recognizes the special responsibilities placed upon
him. His primary responsibility to his subjec: i to seck
and to state the truth as he sees it. To tkis end he
devotes his energies to developing and improving his
scholarly competence. He accepts the obligation to
excrcise critical self-<discipline and judgmen: in using,
extending. and transmitting knowledge. He practices
intellectual honesty. Although h: may lollow
subsidiary interests, these interests must necver
scriously hamper or compromise his freedom of

inquiry.

1. As & teacher, the professor encourages the free
pursuit of learning of his students. He holds before
them the best scholarly standards of his discipline. He
demor.strates respect for the student es an individual,
and adheres to his proper role as iniellectual guide and
counsclor. He makes every reasonable effore 10 foscer
honcst scademic conduct and to assure that his
cvaluation of students reflects their true merit, Me
respects the ¢onfidential nature of the relationship
between professor and student. He avoids any
exploitation of students for his privalc advantage and
scknowiedges significant assistance from them. He
protects their gcademic freedom.

111, As a colleague, the professor has ohligationy
that derive from common membership in the
community of scholars. He respects and delends the
free inquiry of his associates. In the exchange of

eriticism end ideas he shows due respect for the
opinions of others. He acknowledges his academic
debti and strives to be objective in his professional
judgmen: of colieagues. He acoepts his share of facuity
responsibilities for the governance of his institution,

IV. As a member of his institution, the professor
. seeks above all to be an effective teacherand scholar.
Although he observes the stated regulations of the
instizution, provided they do not contravene academic
freedom, he mainwins his right to eriticize and scek
revirion. He determines the amount and characier of
the work hc docs outside his institution with due
regard 1o his paramount responsibilities within it.
When considering the interruption or termination of
hit sesvice, he recognizes the effect of his decision
upon the program of the institution and gives due
notice of his intentions.

V. As a member of its community, the professor has
the rights and obligations of any citizen. He measures
the urgency of these obligations in the light of his
responsibilities to his subject, 1o his studenus. 16 his
profession, and to his institution. When he speaks or
acts as a private person hc avoids creating the
impression that he speaks or acis for his college or
university. As a citizen engaged in a profession that
depends upon freedom for its health and integrity, the
professor has a particular obligation to promote
conditions of free inquiry and to further public
undersianding of academic freedom.”
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RUTGERS UNIVERSITY
Decision of New Jersey PERC

in the Matter of Rutgers, The $tiate University,
Petitioner, and AFSCME, Councit 52, Local 888,
Respondent.

Dacket No. SN-83-115, P.E.R.C. NO. 5445
- October 20, 1983

Before Mastriani, Chairman; Butch, Graves, Hartnett,
Ripp, Newbaker and Suskin, Commissioners

Scope 0! Arbltrstion— Assignment Of Dutles Within
Unit— Manegerial Prerogative= 43.42,43.08

Employee’s grievance, alleging that niversity violsted
collective agreement by assigning certain electrical work to
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The union chalienged the suspension by way of a
rigvance filed on beha!f of Matros. There was a grievance
mesting betwean the Boerd rapresentative, Mason, the
president of TWU Local 228, Frank Catazzo and Meiros. The
rievance was denied gnd Matros, by way of a istter to
Caiazzo, requested that the union bring the matter ta

arbitration.
Pursuant to the by-laws of the Assoclation, Calazzo

roferred this request to the local's grievance comnuittes to - -

decide whether to domand arbitration. {This is tha union's
reguiar procedure.) Caiazzo discussed the matter with the
members of the grlevance committes and, further, aiscussed
Matros' letter which outlined his compiaint both against the
School Board and Raed. The committes decided not to
proceed to arbitration in this malter,

Atthe Unfalr Practice Hearing. | granted tha TWU Motion
to Dismiss the Unfair Practice concerning all ajisgations of
the union's failure to properly represent Metros beforg the
employer.

Aithough Metras, in hig arguments, relied on Reed's dual
position as Board Head Custodian and Union Section
Chairman, the Charging Party tailed to demonstrate a prima
facie case.!! There was no evidence that Reed ever
participated in any manner In this entire contraversy In his
capacity of unlon rapraesentative. He acted solely as Head
Cuatodian. :

Metros testitiod that a union representative, Leroy
Walsh, represented him at the Board's disciplinary hearing
and Metros was satisfied with Waish's representation. Metros
also waa satislied with Calaz20's representation of him atthe
grievance meeting. Finally, Reed 100k no part In the union's
declaion not to bring thia matter to arbitration.

{ declined to grant the Motion to Dismiss as to certain
allsged misconduct by Reed at union mestings. Specitically,
thers was a motion made at a section union mesting 0 have
Read removed trom office bacause he broughtthe complaint
against Metres to the Board. Reed was congucting the
meeting and refused to entertain such a motion. At the
hearing, Reed tastitied that he had consulted with Calazza
4bout the motion. it was Calaz2o's opinionthat such a motion
3 an improper one, for under the union by-laws, 8 union
oHiclal cannot be removad by motion at a section mesting. it
‘8 not tor this Commiss!on to determine, If Read was acting
Properly In refusing to entertain the motlion, such procedures
are purely Internal matters and are not within the jurisdiction
ot the Commission. internai matters can shed lLight on
‘MProper motivations and | did consider this conduct as to
Juestion of credibility and motivation.

Metroa aiso aliegec that Russell threatened him by
Stating that: “It you (Metros) kesp pushing this ther. you're
30ad with the union.”

.. Nussell, who no longer holds a position in the 'union,
‘stified that he nevar made the alleged threst.
‘mi:kﬂelros‘ testimony was disjointed and confused. Me
" '®d about the conversation when the threats were
,_:?W‘Y made saveral times, but only mentioned the tareats
hird lime his testimony touched upon the conversatien
ed’s teatimony was more coherent and fortaright
Was far more credisle. Accordingly, | credit Russell's

&
.
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testimory and fing ihat Metros fsiled to prove that he was
threatened.

None of the un:0n conduct tastitisd to at the hearing
agemonasrated an abragsation of the union's duty of tair
tep-eser tation. (That +3, & union cannot actin s manner that
ts arsitrary, capricious or in bad faith), Sae Lawrence Tp.
PBA Locai 119 and Devid E. Burns, eral, P.ER.C. No. 84-78,
10 NJPER 41 (§ 18023 1883), /n re City of Union Clty and
FMBA Local 12, P.E.R.C. No. 82-85, 8 NJPER B8 (§ 13040
1882), Hamilton Twp. E¢. Assoc. and Hamiiton Twp. School
Socisl Workers Assaz., P.E.R.C. No. 76-20, 4 NJPER 478 (€
4215 1978).

Accardingly, | racommend that the eomplaint in this
matter be digmissed in [ts entirety.

v Al interences were resolved in favor of the Charging
Party.

f18080 -
NORTH HUNTERDON BOARD OF EDUCATION

Decision of New Jersey PERC

in the Matter of North Hunterdon Board of Education,
Petitioner, and North Hunterden Education
Assoclatlon, Respondant.

Docket No. 8N-84-131, P.E.R.C. NO. 85-100
March 18, 1885

Batore Mastriani, Chairman; Butch, Graves, Hipp,
Suskin and Wenzler, Commissioners

Seops Of Bargaining — Employee Evalustions —
Procedures And Slandards —~ 43.451,43.824

Teachers' union's proposal ‘concerning - employsse
evaluations was nonnegotiable insofar as It infringed
on schcol board's right to select evaluator and
detarmine qualifications of evaluator. Further,
proposal was nonnegotiable as [t pertained to
grandards to be employed in evaluating teachers and
rature or purposs of evaluations. Remaining portions
of propoaal thal merely paraphrased N.J.A.C. 8:3-1.21
and 6:3-1.19, concerning tenured and nontenured
teaching staff, were negotiable.

Scope Of Bargaining — Paraonnel Flles — Access —
21.17,43.4842

Teachers' unlon's proposal requiring employee's
signature on documents to be placed In his or her

® 1985 Labor Reiations Press; all righta reserved.
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personnel file. or unlon president’s signature if
employee refuses to sign, and restricting use of any
documaents where such procedure is not followed, was
mandatorily negotiable.

Scope Ot Bargeining — Dilscipline — Just Cause —
43.23,43.86,43.00

Teachers' union's proposal, providing that nd
« empioyaee shall be disciplined, reprimar.ded, reducss

in rank or compensation without just cause, was

mandatory subject of bargaining with provisa that no

dispute arising out of disciplinary &ction aga:nst

employee with alternative statutory appeal protectian

could be submitted to binding grievance arbitration
“under collective agresment.

Scope Of Bargeining — Emplogzoe’a Right Of Privacy
= Porsonal Lite — 43.217,43.452,43.624,43.60

Teachers' union's proposal providing trat emiployze's
“parsonal life” shail not be of concern to school board
except as it may directly prevent employee from
properly performing “assigned professicnal
functions,” was mandatorily negotiable.

Scops Of Bargaining — Academlic Frecdom — 43.611

Teachers’ urnion's proposal that would guarantee
teachers’ academic freedom aftected matters of mejor
educational policy and was not mandatcrily
negotiable. )

Scops Of Bargaining — Class Size —~ 43.612

Teachers' union's proposaal concerning class size was
nonnegotiabls. Where proposa! is intended merely as
“advisory” statement of purpose, It must so gate
unequivocally. '

Scope Of Bargeining — Nonteaching Dutlss —
Collecting For Outgide Yendors — 43.46,43.610

Teachers' union's propossal reliseving teuchers of
obligation to meke collections for putside vendors of
“pictures, Insurance and so forth" was mangatcrily
negotiabie where there was no showing that proposal
would interfere with educationai policy.

Scope Of Bargsining — Hiring Practices — Teschar
Ajdes — 43.211,43.98

Teachers' union's proposal containing NONtinding
statemment of purpose concerning hiring of teecher
aides was mangatorily negotiable.

Scope Of Bargaining — Reduclion In Force —
Procedures — 43.531 :

Teachers' union's proposal, stating that any reduction
in force will be In acoordance with ssa1e statutes ans
judiciat decisions, concerned procegdures ‘ol
teductions in force and was mandatorily negotieble.
Proposal did not infringe on schoo! board’s right 1o
determine when reductions in force vere necessary,

)

Scope Of Bergaining — Home Teaching And Summs,
Empioyment — Miring Qualifications — 43.217

Teachers’ union's proposal concerning qualificationg
for home teaching and summearemployment, Inciuding
priority consideration for high school district
employees, was nonneéegotiable.

APPEARANCES:

For tne Petitloner, Murray & Granelio, Exgs. (Jame; p,
Granslls. ef Counsel, Barion L. Knapp, on the Brigf)

For the Respondent, Klausner & Hunter, Eags.
{Stepnen B. Hunter, 5t Counsel and on the Briet)

DECISION AND ORDER

"On Jure 15, 1984 the North Hunterdon Board of
Educstion (the "Board”) tiled a Petition for Scope of
Negotiations Determination with the Public Employment
Relations Commission. The Board seeks a determination
tnat severai cleuses In its most recent contract withthe Nonh
Hunterdon Ecucation Association (“Association™) are not
mandatorlly negotiadie. The Board filed its petition while the
paties have filed briefs and documents.

‘The Boar¢ asserts that all or part of elght articles in the
apresment ere hot mandstorily negotiable. The text of the
disputed 2ric.os appears in an adpendix to this decision.

In IFPTE, Local 195 v. State, 88 N.J. 383 (1982) (“Loca!
105"}, the Supreme Court set forth the tasts for determining
whether a autject is mandatorily negotiadie and arbitrabie.
The Court stated:

«.& subjest is negotizbie betweef public
empicyers and employsss when (1) the item
Intimately and directly affects the work and
welfare of public smployees; (2) the subject hes
not been fully or panlally preempied by statute or
reguiaiion; and (3) g negotlated spreemant would
not signiticantily interfere with the determination
of goevernmental policy. To decide whether &
negotieted agresment would significantly
Interfere with the determination of governmental
policy, K is necessary 10 belance the interests of
public employees andthe public employer. When
the dominant concern is the government’s
managerial prerogative to determine policy, 8
subjact may not be inciuded In colisctive
negoniiations even though it may intimately effect
employaes’ working conditions. /0. at 404-405.

Article Vill of the contract concerns evaluations. The
Board coatends that this article covers matters of
educatione! Lolicy and/or is preempted by porions of the
New Jersoy Administrative Code covering tenured (N.J.A.C-
8:3-1.21) and non-tenured (N.J.A.C. 6:3-1.19) teaching stalf-
The Association assarts that the ianguage elther mim|cs ©f
paraphrasas provisions of the edministrative code and thus

may be inciuded within the parties’ agreement. f .

™ s e a Oraar all vinhie ragarved.
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We have reviewed the entire article anc compared 115
rovisions with the cited portions of the administrative coas
we find nothing in the article which Is Inconsistent with the
code. However, some articies of Article Vil (sg ecitically B, C.
ang D3) are nevertheless non-negotiab'e because they
involve matters of managerial prerogative without refarerce
to Local 195's preemption test. The remaining seotions of the
article are mandatorily negotlable. They ars either
procedural (D1 and 2 and E) of general agviscry statements

concerning the purpose of evaiuations (A),

Article IX C provides that material placed in an

employes's perscnnel file shall be signed by tne employes or

by a schocl principal and the Association's president if the
employee refuses to aign the document, The art:cle aiso
restricts use ©Of the document if this procedure Is not
tollowed. We have held that provislons concerning an
smployee's right to know the contents of his personnel file
are mandatorily negotisble. See in re WestAmwell Townshio
Bo. of Ed. P.E.R.C. No. 78-31, 4 NJPER 23 (Para 4012, 1877!.
The Inatant provision is not significantly diiferent and is
mandatorily negotiable.

Article X E provides that "No empicyes thall be
isninlinad renrimandend rariisnad in renb s ~mmmnnnaabion
without just cause.” This language Is mandato:ily nejotiable
providad language is added reflecting section 5.3's exclusion
from binding arbitration of discipiinary disputss involving
employees with statutory protection unger the tenure laws o1
siternate statutory appeal procedures. See N...S.A. 34:13A-
5.3, CWAv. PERC. 193 N.J. Super, 856 (App. Div. 1984), Inre
Edison Tp. Bo. of Ed. P.E.R.C.No.83-100, 8 NVPER 100 (para
14053 1883), and /n re New Providence Bd. of £0. P.ER.C.
No. 83-88, 9 NJPER 14038, 1883).

~ Articie Xill A, concerning employses’ personal lives.
gireclly affects the persona! welfare of employees anc
generally does not concern educational poiicy. The anticle,
however, recognizes that in some instances a8~ employee s
personal life may atiect the performance of his or her dutiea.
See.0.0.,. Inre Grossman, 127 N.J. Super. 13 (App. Div. 1974)
Given this recognition, which protects the empioyer's right to
svaluate employee performance, this articie is mandatorily

_hegotiable.

he
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he
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Article XIll C recognizes the teachers interest in
&cademic freedom and acknowiedges the need to protect
leacnera from censorship and restraints. Academic fresdom
rectly affects teacher work and welfare and restrictions on
&cademic freedom can implicate constitutions! rights. See
Riverdell E. Ass'n. v. Riverdel! Bd. of Ed., 122 N J. Sucer. 350
L. Div. 1873). On balance, however, provisions guarantseing
dckdemic freedom are matters of major educational policy
8nd wre not mandatorily negotisble. Rutgers University,
PER.C. No. 84-44, 9 NJPER 861 (Para. 14286 1983).

Articis XV concerns class size and the allocation of class
-:;aco. It is not mandatorily negotieble. See in re Collsge of
‘Pod/clne and Dentistry, P.E.R.C. No. 81-113, T NJPER 228

'm 12089, 1981). We disagree with the Assotiation's
:.ssemon that the clause is merely an advisory statement of
mdf.bozo and note that the last sentence of sect:on A implies

3 the ciause would hinder the tiexibility of olass size

* Otlerminations when team teaching or large group

::"Uction is no? invoived. !If a clause is to be considerec
Tely &dvisory, it should say 80 unsguivoeally.

b S

The Board contends Article XVIA (relieving teachers of
ecliscting for outside vendes) is not mandatorily negotiable
because it invoives only a small amount of work. The Board
does not stete how relieving teachers of collections woulg
significantly interiere with educational policy other than to
compare the {ask witn othgr non-teaching duties (e.g. bus
duty) related to student safety.’ Since the lasue Involves an
increase in teacher workicad by Imposing housskesping
duties and does not impede any identifiable educational
policy, itis mandatorily negotiable. See /nre Byram Tp. Ed. of
Ec., 152 N.J. Super. 12, 25-268 (App. Div. 1877).

Article XVI B regarding the hiring of aldes does not
remove from the Board any prarpgatives regarding the type
and number of empioyees it wishes to hire. The languageisa
nonbinding statement of purpose and is mandatorlly
nagotiable. See in re Manwah Bd. of Ed., P.E.R.C. No. 83-86,
8 NJPER 84 (Para 14051, 1883). .

Article XIX A merely recites that any reduction in forc
will be In accordance with state statules and Judicial
decigions. Tre Board retains complete powerto decitie when
recuctions in foroe wiil be made. However, onca that decision
is made, the Board may contractually obligate iteel! to feliow

LALLINL YN ¥ Ame eam. latem: aececo= wirmoe -
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recuirements In implementing theae raductions. State v.
Stete Supervisory Eirployses Ass'n, 78 N.J. 54, 84 [1878).
The language of Article XX B has often been construed
and held not mandatorily negotiable. See /nre Byram, supra.,
182 N.J. Super. at 27 and N. Bergen Tp. Bd. of Ed. v. N,
Be-gen Fed. Teachars, 141 N.J. Super. 87 (App. Div. 1877).

ORDER

The foliowing articies are mandatority negotiable: VIl A,
D1, D2, E; IX C; X E, to the extent consistent with this op/nion;
XIll A; XVI A and B; XIX A.

The following articies are not mandatorily negotiable:
Vill B, C and D 8; Xlii C; XVA and B; XXB.

' The tazt tnat one of the outside vendors identitied in
the article woJld sei! ingurance does not make the issue one
of student safety. .

APPENDIX
ARTICLE VIIi
EVALUATiON
The Board and the Association rscognize that:
A. Eveluetion can be useful as an aid for:
1. Improving employes performance.

2. Retention, guidance, and promotion o’
staff members.

-8. Solf-improvement.
4. Adninistrator-staff rappont.

B. Our tunctional evaluative program
presupposas gualifies svaluators who shall use

$"4/g5
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evaluative criteria to be ceveloped in accordance
with state guldelines.

C. Evaluation must be diagnostic. It must build
pergonal and professional sell-respect and geit-
image. It must focus on the situation. H must
encourage expression, orsativity, variation, and
development of technical and professional skills,

D. The person being evaiuated shall have full
knowledge of the procedures, the qualifications
of the evaluator and the tindings thereof.

1. Every nontenured teaching staff
member ahali be evaiuated se per New
Jorsey Titls 18A,

2. Tenured teaching statt members wil be
evaluated in accordance with N.J A.C. 8:3-
1.21, the Tenure Teacher Evalugtion Act.

3. Teaching staff members shall be
evalusted by persons certlfied by the State
of New Jeraoy 10 supervise instruction.

E. Procedure:

1. Authorized evaluators will use spsclal
evaluation forms for submitting epeci‘ied
numbers of evaluations at designzted
times.

2. Teaching stet! members will be
evaluated in accordance with New Jersey
statutory requirements.

Articie IX
PERSONNEL FILES

C. All materials placed in an amployee's
personnel file shali be aigned by that employes, .
duplicated, angd pgiven to him for his own
disposition with the express Lndersianding that
nie signature (n no way indicates agreement with
the content thereof. Any material that the
empioyeeé sees and refuses 10 sign may be 0o

signed by the principal and the Presiden: of the
AJSOCIATION 1O NAICATD ML WY WiIlNBdITY iire

reading of the material by the employse In
Question. Any material not signed by the
employee and duplicated may not be used in the
grievance or evaluation procedurs. However,
material co-signed by the principal and the
President of the Assoclation Indicating that the
employee has geen the material may be used in
the grisvance or evaluative protedure.

ARTICLE X
PERSONNEL EMPLOYMENT

be disciplines,
In rank or

E. No employee shall
reprimanded, or reduced
compensation whthout just cause.

ARTICLE XlI
PERSONAL AND ACADEMIC FREEDOM

A. The personal life of an smployee I8 not an
appropriate concern Or attention of the Board
excepi as it may directly prevent the employes
from properly performing assigned profassional
functions. '

C. The Board recognizes that academic

freedom is essential to the fulfiliment of the

purposes of the North Hunterdon Regional High
School District, and a&cknowiedges the
funcemental need to protect empioyees from any
cansorenip or restraint which might interiere with
their odligation to pursustrue Inthe performance
of their teaching functions.

ARTICLE XV
CLASS SBIZE

A. The Bosrd recognizes that the maximum
alass size should be conalstent with the available
facillties and resources of the school system and
comrrunity. The Board racognizes the class size
recommendations of the State Department of
Educat.on and takes them into consideration in
Its planning. This shall not be construed insucha
way ag to hindér tha fiexibllity of the School
District In establishing class size involving team
teaching, large group instruction, etc.

B. Marginal classrooms should be used only
under extreme emergencies.

ARTICLE XV)
NONPROFESSIONAL DUTIES

A, Empioyeses shall not normally be raquired to
make cotiections for putside vendors of pictures.
insurance and 8o forth.

B. The Board no! only recognizes the
cesirabil:ty ot employing aldes to pariormcerain
duties under the diraction of the employee of

ETAEIST B33 A8 v pma thoy ara assignad Nt RISO

tha: the docision of hiring and stipulating of the

assignments rests with the Board. Such aides will
be hired when practical,

ARTICLE XIX
SENIORITY
A. Teaching Staft:
Any reduction in force of the teaching staft shall

~ be conddcted in accorgance with state statutes

and judicial degisions.

¢ 1885 Labor Relations Press,; &ll rights reserved.
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ARTICLE XX

HOME TEACHING AND SUMMER EMPLOY-
MENT

B. In filling such positions, the Board shall
conslger the professional gualltications,
background attailnments, and othker relevant
factors, including all applicants' ssrvice in the
District. Persons employed in tne North
. Hunterdon Regiona! High School Disirict shall
Lavs BRIETIN IS0 vuwiy muwigrnnmitie, Appwitiiooi

will be at the discretion of the Board.

(16091
TOWNSHIP OF WEST ORANGE

Decislon of New Jereey PERC

in the Matter of Township ot West Orange, Petitioner,
ang West Orange PBA Local 25, Respondent.

Docket No. SN=84:83, P.E.R.C. NO. 85-101
March 18, 1885

Before Mastriani, Cheirman; Butch, Graves, Hipp,
_ Suskin and Wenzier, Commissioners

Scope Of Arbitrstion — Vacation Timc Carryover —
Minimum Manning — 43.156,43.56,47.621

Police unlon's grievance, alleging that township
violated collectlve agreement by implementing policy
by which employees were no ionger permitted to
“carryover" unused vacation time to next calendar
year, was arbitrable. Although vacation scheduling
must be negotiated within tramework of townsnip's
nonnggotiable manpower regquirements, township's
legitimate manpower concerns did not remove
carryover provisions from scope of negotiations.

APPEARANCES:

For the Petitioner, Marvin Corwick, Business
Administrator

For the Respondent, Schneidar, Cohen & Solomon,
Esgs. (David Solomon, of Counset)

DECISION AND ORDER

_On April 2, 1984, the Township of West Orange
{"Township”) filsd a Petition for Scope of Negotiations
Determination with the Public Employment Relatiors
Commission, The Township seeks a restraint of binding
L*bliration of a prievance which PBA Local 25 (“P3A") has
fiied. The grievance alleges that the Township's Institution of
& vatation time to the next calendar year violated tha parties'
Coliective negotiations agreement.

The following facts are not in dispute. The PBA is the
majority represertetive of all the Township's police officers
below the rank of sergeant. The Borough and the PBA are
parties to a coliective negotiations agreement effective from
January 1, 1383 to Decembper 31, 1684. The agreemerts
grievence procesure cuiminates In binding arbitration.

On Jenue:ry 25, 1884, the Borough police chief posted

“the following notice:

All vacation plcks for 1884 shall be submitteo to
this office bv Fehruarv R 1AR4

All members shali be required to piok their
allotted vacation time: however, If amember must
changse his/ner vacation dus to unforeseen
clrcumstancae, |.e. emargsncies, etc., he/she shall
subm:it & request In writing to the proper
Divisior.al Commander reguesting sald ¢hange.

All time ahall be accounted for In order that
proper deployment of psrsonnel can meet the
demanads of thig department.

Civiliar. secretarial vacation picks ahall be
submitied to my office on the above date.

On February 8, 1984, the PBA {lled the foliowing
grisvanca:

Thia grievance is in regard io the unfair and anti-
contraciua!l vacation leave policy and procedure
that has occurred on 2/8/84. Onthis dateandalso
in & mamo issued 1/25/64, issued by Dep. Chief
DeRoss, the members of this Local were
intormet that each officer will select.(4) tour
weeks vacation time. | was informed by Capt.
Fahey tha- I | did not pick four weeks the balance
of the four weeks wouid be aseigned to me, and |
would not be aliowed to accumulale and “carry
over" mote then the remaining time afier |
selscted four weeks. | belisve that this policy is in
conflict with existing town ordinance and the
existing centract between the Local #25 and the
Townsnip ot W.0., as foliows:

Towr: Crd. 4-13.5 states that the consent of
the appointing authority is only required
when accumulating vaeation time beyond
that earned in a (2) year period.

This grievance was denied. The PBA requested binding
artitration and the instant petition snsued.

The Township cantends that 1o allow officers to carry
over vacation days In excess of one year "wli result in
extreme problems witn distribution of manpower in foliowing
pericds.”

At the outse: of an analysis, we emphgsize the narrow
boundaries of vur scope of negotiations jurisdiction. As we
sta‘sd in Hiliside Bo. of Ed., P.ER.C.N0o.76-11, 1 NJPERSS,
57 11975):

The Comrnission ts addressing the abstract
issues: I8 the subject matter In dispute within the
scope of collective negotiations. Whether that

€ 1085 Labor Relations Press,; all rights reserved.
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